





elsewhere. But denying victims a chance to be heard at other hearings where their rights are
implicated is such an obvious violation of fundamental notions of fairness (not to mention the
victim’s right to fairness under the CVRA) that one should be reluctant to ascribe that conclusion
to the Advisory Committee.

Part of the confusion here may stem from two different ways in which victims can be heard.
The first way is when the victim’s statement is effectively built into the proceeding at issue. At
sentencing hearings, for example, the CVRA envisions a specific point in the process where the
victim will have a chance to make a statement — the victim’s allocution.* This is what the CVRA
means when it refers to the victim’s “right to be heard” at sentencing proceedings (along with plea
and bail proceedings). But the listing of victims’ rights to be heard at those three specific hearings
could not possibly have meant that victims would have to remain silent at all other hearings.

The CVRA envisions victims being heard in second sense — in arguing in favor of their
rights. The CVRA directly gives victims and their representatives the right to “assert” their rights.*
These rights can be asserted by a victim’s representative (i.e., an attorney).** The CVRA also
allows victims to file motions asserting their rights which must be taken up “forthwith.”*> These
are all ways in which victims can properly be heard.**

The CVRA’s legislative history makes it unmistakably clear that victims would be heard at
other points in the process. Senator Feinstein explained that the basic goal ofthe CVRA was to give
victims the right to “participate in the process where the information that victims and their families
can provide may be material and relevant.. . . .7 Senator Kyl also noted that the Act’s enforcement
provisions would give victims rights to be heard throughout the process:

[The CVRA’s enforcement provisions] allow[] a crime victim to enter the criminal trial court
during proceedings involving the crime against the victim, to stand with other counsel in the
well of the court, and assert the rights provided by this bill. This provision ensures that crime
victims have standing fo be heard in trial courts so that they are heard at the very moment
when their rights are at stake and this, in turn, forces the criminal justice system to be
responsive to a victim's rights in a timely way.**

2 See supra notes 321-24 and accompanying text (discussing victim allocution).

18 U.S.C. § 3771(d)(1) (2006).

B4 Id. § 3771(d)(1).

B> Id. § 3771(d)(3).

B¢ See, e.g., United States v. Tobin, 2005 WL 1868682 (D.N.H. 2005) (allowing putative
victim to assert right to proceedings free from unreasonable delay even though bail, plea, or
sentencing hearing not at issue).

#7150 CONG. REC. S4260-01 (Apr. 22, 2004) (statement of Sen. Feinstein).

% 150 CONG. REC. 84260, S4269 (Apr. 22, 2004) (statement of Sen. Feinstein)
(emphases added).
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- As one illustration of how this right to be heard operates, consider the victim’s right to proceedings
free from unreasonable delay.”® Presumably, this right encompasses a victim’s opportunity to be

- heard before a case is delayed. As Senator Kyl stated: “This provision should be interpreted so that
any decision to schedule, reschedule, or continue criminal cases should inclide victim mput through
the victim’s assertion of the right to be free from unreasonable delay.”**"

In view of the different ways in which crime victims can be heard, it is appropnate to have
specific rule that speaks to the subject. My proposed rule achieves that goal.

New Rule 60(b) — Enforcement of Victims’ Rights
The Proposals:
I proposed folding into the procedures a victim’s right to assert an error as follows:

Rule 51. Preserving Claimed Error

(a) Exceptions Unnecessary. Exceptions to rulings or orders of the court are
unnecessary.

(b) Preserving a Claim of Error. A party or a victim may preserve a claim
of error by informing the court—when the court ruling or order is made or
sought—of the action the party wishes the court to take, or the party’s
objection to the court’s action and the grounds for that objection. If a party
or a victim does not have an opportunity to object to a ruling or order, the
absence of an objection does not later prejudice that party. A ruling or order

that admits or excludes evidence is governed by Federal Rule of Evidence
1034

The Advisory Committee proposed incorporating the language of the CVRA dealing with
enforcement of victims’ rights as follows:

Rule 60. Victim’s Rights.

(b) Enforcement and Limitations.

(1) Time for Decision. The court must promptly decide any motion asserting
a victim’s rights under these rules.

(2) Who May Assert Rights. The rights of a victim under these rules may be

asserted by the victim or the attorney for the government.

% 18 U.S.C. § 3771(a)(7). '

#0150 CONG. REC. $10910-01 (daily ed. Oct. 9, 2004) (statement of Sen. Kyl) (emphasis
added) (reprinted in Appendix B).

! Cassell, supra note 3, at 921-22.
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(3) Multiple Victims. If the court finds that the number of victims makes it
impracticable to accord all of the victims the rights described in subsection (a); the
court must fashion a reasonable procedure to give effect to these rights that does not
unduly complicate or prolong the proceedings.

(4) Where Rights may be Asserted. The rights described in subsection (a)
must be asserted in the district in which a defendant is being prosecuted for the
crime.

(5) Limitations on Relief. A victim may make a motion to re-open a plea or
sentence only if:

(A) the victim has asked to be heard before or during the proceeding at issue
and the request was denied;

(B) the victim petitions the court of appeals for a writ of mandamus within
10 days of the denial and the writ is granted; and

(C) in the case of a plea, the accused has not pleaded to the highest offense
charged.

(6) No New Trial. In no case is a failure to afford a victim any right under
these rules ground for a new trial.

Discussion:

I proposed to essentially create a rule for victims to assert error, leaving additional details to
rules of appellate procedure. The Advisory Committee proposed to fold into the rules all of the
enforcement provisions and restrictions in the CVRA.

Because the Advisory Committee’s proposal largely tracks the CVRA, much in it is
unobjectionable. But the Committee deviates from the CVRA’s language in four places for reasons
that are unexplained — and unjustified. The patient reader of this article may not be surprised that
all four of these deviations operate in the same direction - to reduce a crime victim’s rights from
what Congress has commanded.

First, in Proposed Rule 60(b)(1), the Advisory Committee has watered down the CVRA’s
directive that a court must decide any victim’s motion “forthwith”*** to “promptly.” While there
is nothing wrong with this change as a matter of style,*” it does appear to reduce the speed with
which courts will have to act to enforce victims rights. “Forthwith” can be interpreted to be more
exacting requirement than “promptly.”** Given that the Advisory Committee’s premise that, where

2 18 U.S.C. § 3771(d)(3) (2006).

3 See BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 372 (2d ed. 1995).

4 See, e.g., Amella v. United States, 732 F.2d 711, 713 (9th Cir. 1984) (“{I}t is clear that
the term [‘forthwith’] connotes action which is prompt [and] immediate, without delay, and with
reasonable dispatch.”) (internal citation omitted and order rearranged); Avers v. Coughlin, 530
N.E.2d 373,375 (N.Y. 1988) (“We reiterate that the statutory mandate to commit individuals to
the officials responsible for their custody ‘forthwith’ means that it is done without delay, at once,
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possible, it “should incorporate” the language of the CVRA,*” it is unclear why it chose to substitute
“promptly” for the “forthwith” requirement.

Second, in Proposed Rule 60(b)(2), the Advisory Committee has inexplicably left out the
right of the victim’s representative to assert a victim’s right (along with the victim herself and the
prosecutor).* This omission is criticized earlier in this article.*’

Third, in Proposed Rule 60(b)(5)(a) through (c), the Advisory Committee sets out three
requirements for a victim to file a motion reopen a sentence — requirements taken straight from the
CVRA.*®* Without explanation, however, the Advisory Committee then leaves out the CVRA’s
qualification to these restrictions — “{t}his paragraph does not affect the victim’s right to restitution
as provided in Title 18, United States Code.”*¥

Fourth, and most important, in Proposed Rule 60(b)(4), the Advisory Committee has left out
the CVRA’s venue provision which allows a victim to assert her rights “if no prosecution is
underway, in the district court in the district in which the crime occurred.”* In contrast to the other
three omissions just noted, the Advisory Committee specifically discussed whether to track the
italicized language inits proposed rule on asserting rights, declining to leave the statutotory language
in the rules:

Judge Levi expressed concern over the final phrase in Rule [60(b)(4)], which gives
a victim the right to assert rights “if no prosecution is underway, in the court in the
district in which the crime occurred.” Judge Jones said the Crime Victims Rights Act
affords victims certain rights even in the absence of a case. Judge Levi noted,
however, that the criminal rules only apply to proceedings in filed cases. Judge Jones
explained that the subcommittee had decided to include it because there might be a
pre-prosecution proceeding of some sort to which the provision might apply. There
was discussion as to whether a grand jury investigation might qualify as such.
Professor Beale said that, while the Act might give victims certain rights, such as
being treated respectfully, Judge Levi was probably correct that the rights covered by
the criminal rules could only be asserted with respect to a case being prosecuted.

promptly. ‘Forthwith’ signals immediacy.”).

“ Proposed Amendments, supra note 68, at 350.

“6 Compare PROPOSED FED. R. CRIM. P. 60(b)(2) with 18 U.S.C. § 3771(d)(1) (victims
rights may be asserted by “[t]he crime victim or the crime victim’s lawful representative, and the
attorney for the Government™) (emphasis added).

7 See supra notes 110-17 and accompanying text.

8 See 18 U.S.C. § 3771(d)(5)(a)~(c). '

0 Id. § 3771(d)(5).

*0 Id. § 3771(d)(3) (emphasis added).
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After further discussion, Judge Jones said the phrase would be deleted, as Judge Levi
had suggested.*!

This resulted in the Advisory Committee proposing a rule that recites only half of the CVRA’s venue
provision. The rule as proposed by the Committee provides that “[t]he rights described in [the rules]
must be asserted in the district in which a defendant is being prosecuted for the crime,”*** leaving
silent what a victim should do if no prosecution is underway.

Once again, the confusion that the Advisory Committee discovered in the statute stems from
the Committee’s failure to give effect to the victim’s right to fairness. The CVRA extends the
requirement for fair treatment not only to prosecutors and courts, but also to all “officers and.
employees of the Department of Justice and other departments and agencies of the United States
engaged in the defection, investigation, or prosecution of crime . . . .”*? (I will call this the CVRA’s
“coverage provision.”) It is, of course, easily conceivable that investigative agencies might violate
a victim’s right to fairness before formal criminal proceedings were initiated. Because “no
prosecution is underway” in such circumstances, the victim would need to assert their rights (in the
language of the CVRA’s venue provision) “in the district court in the district in which the crime
occurred.”

Under the Advisory Committee’s proposal, a victim who is treated unfairly by a federal
investigative agency will lack any place to assert her right to fair treatment — in contravention of a
teaching that traces back at least to Marbury v. Madison that “where there is a legal right, there is
also a legal remedy.”** The Advisory Committee, however, seems to think that this is not a problem
to be addressed in the rules —because the rights covered by the criminal rules “could only be asserted
with respect to a case being prosecuted.” But, of course, this assumption depends on limiting the
rights in the CVRA to such narrow provisions as the right to be “heard” on sentencing and other
issues, because these rights attach only to “any public proceeding.”** This assumption fails if the
right to be treated fairly (not to mention the right to be treated with dignity and respect) is in the mix
—as CVRA’s plain language demands.

The Advisory Committee seemed to recognize the venue problem for cases with no
prosecution underway when it discussed the fact that victims may now have rights in the grand jury
process (a subject squarely covered by the criminal rules**®). But other examples exist as well. For
example, federal agents may improperly tread on a victim’s rights through a search warrant (another

#1 Advisory Committee Minutes, supra note 65, at 15 (discussing now-renumbered Rule
43(1)(d)(3))-

%2 See discussion of Proposed Rule 60(b)(4), infra.

3 18 U.S.C. § 3771(c)(1) (2006) (emphasis added).

4 Marbury v. Madison, 5 U.S. 137, 163 (1803).

*5 18 U.S.C. § 3771(a)(4). See generally discussion of Proposed Rule 60(a)(3), infra.

4% FED.R. CRIM. P. 6. See generally BELOOF, CASSELL & TWIST supra note 4, at 335-79
(discussing victims’ rights and the grand jury process).
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subject covered by the criminal rules®’). Or in the course of their investigation, they may mishandle
evidence in a way that treads on a victim’s dignity (improperly disseminating a nude or pornographic
photograph of a victim, for instance.*®*) In all these situations, a victim is at least entitled to a forum
to assert her rights to be treated with fairness and with respect for her dignity and privacy — yet the
Advisory Committee has excised from the CVRA the venue provision that provides the forum.

It is important to emphasize one argument the Advisory Committee does not appear to make:
that the CVRA applies only to charged crimes. Any such argument would not only fly squarely in
the face of the CVRA’s venue and coverage provisions applying victims’ rights against investigating
agencies, but also of the CVRA’s clear legislative history. Discussing the CVRA’s definition of a
crime victim,*® Senator Kyl said the statute used an “intentionally broad definition because all
victims of crime deserve to have their rights protected, whether or not they are the victim of the

count charged.”*®

At least one federal magistrate judge has suggested, in dicta, that — in spite of Senator Kyl’s
plain statement — the CVRA might not apply until charges have been filed.*®! His primary reason
for doing so, however, was that the Supreme Court’s decision in Hughey v. United States,***
suggested this result. To be sure, the victims statute at issue in Hughey (the Victim Witness
Protection Act) did employ a similar definition of “victim” that to found in the CVRA. But Hughey
turned on the fact that other language in the restitution statute provided that “a defendant convicted -
of an offense” may be ordered to “make restitution to any victim of such offense.”™* Such a
straightforward holding says little about statutes — such as the “fairness” provision in the CVRA —
that contains no such limiting language regarding persons “convicted . . . of [an] offense.”
Moreover, the magistrate judge did not discuss the CVRA’s coverage and venue provisions, which
_ plainly dictate that the CVRA applies to crimes not yet charged.***

#7 See FED.R. CRIM. P. 41.

% Cf. Donohue v. Hoey, 109 Fed.Appx. 340 (not selected for publication in the Federal
Reporter), 2004 WL 2095661 (10th Cir.(Colo.)), Sep 21, 2004 (No. 02-1405)(finding no § 1983
right to damages for alleged mishandling of nude photograph during state police investigation).

9 See supra notes 110-11 and accompanying text (discussing amendments to Rule 1).

0 150 CoNG. REC. $10910, 10912 (daily ed. Oct. 9, 2004) (statement of Sen. Kyl); cf:
United States v. Heaton, 458 F. Supp. 2d 1271, 1272 (D. Utah 2006) (“‘Although some of the
other rights in the Crime Victims’ Rights Act (such as the right to be heard and the right to not be

- excluded) are limited to ‘public proceedings,’ the right to fairness is not so restricted.”).

' United States v. Turner, 367 F. Supp. 2d 319 (E.D.N.Y. 2005) (Ornstein, M.J.).

62495 U.S. 411 (1990).

3 Id. at 415-16 (emphases added).

** It is also obvious that “the CVRA does not grant victims any rights against individuals
Who have not been convicted of a crime.” In re W.R. Huff Asset Mgmt. Co., LLC, 409 F.3d 555,
564 (2nd Cir .2005) (emphasis added); accord Searcy v. Skinner, No. 6:06-1418-6RA-WMC,
2006 WL 1677177 (D.S.C. June 16, 2006). Like the constitutional amendment it was patterned
on, the CVRA extends rights against the government — that is, rights “not to be victimized again
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For all these reasons, the Advisory Committee should apply the CVRA as written and include
a venue provision both for prosecuted and not-yet-prosecuted crimes.

V. CONCLUSION

This article has tried to make the case for specific changes to the Federal Rules of Criminal
Procedure to protect crime victims’ rights, particularly those rights listed in the CVRA. ‘The article
has attempted to sketch out one way that the rules could be amended to do this while at the same
time demonstrating that the Advisory Committee’s pending victims’ rights proposals are too
restricted. In concluding the article, it may be useful to raise broader concerns about the Advisory
Committee’s minimalist approach.

In reviewing the Advisory Committee’s proposals, some might reach the conclusion that the
Committee treated the victims issue as a chore to be survived rather than an opportunity to be seized.
One can read the Committee’s proposals and the minutes of its discussions without finding much
enthusiasm for the idea of crime victims becoming a part of the criminal justice process. This
reluctance may be part of a larger phenomenon of hostility by the legal culture to crime victims, as
other scholars and I have argued elsewhere.**

Any lack of interest in crime victims is regrettable and might lead to harmful consequences.
Congress has decided that crime victims must be fully integrated into the federal criminal justice
system. The Rules of Criminal Procedure are, obviously, an important part of that system and must
fully reflect the congressionally-protected interests of crime victims. If the judiciary will not do the
job, no doubt Congress will step in to finish the task.

It would be unfortunate if initiative for rules on crime victims were to pass from the courts
to Congress. The courts do have institutional advantages in assessing changes in the rules.*® The

through the process by which government officials prosecute, punish, and release accused or
convicted offenders.” Laurence H. Tribe & Paul G. Cassell, Embed the Rights of Victims in the
Constituiton, L.A. TIMES, July 6, 1998; accord S. REP. 106-254, 106th Cong. 2d Sess. (Victims’
Rights Amendment designed to guarantee victims participatory rights in government process).
That is why the CVRA that the rights must be afforded by government agencies and actors. See
18 U.S.C. § 3771(c)(1).

%> See, e.g., Cassell, supra note 4, at 534 (“The ‘legal culture’ . . . is one that has not
made room for crime victims™); Edna Erez, Victim Participation in Sentencing: And the Debate
Goes On . ..., 3INT’L REV. OF VICTIMOLOGY 28, 29 (1994) (noting socialization of legal
scholars “in a culture and structure that do not recognize the victim as a legitimate party in
criminal proceedings”); see also Stephanos Bibas, Transparency and Participation in Criminal
Procedure, 81 N.Y.U. L. REV. 911, 964 (2006) (suggesting crime victims can effectively monitor
the behavior of “insiders” in the system).

66 See generally Peter McCabe, Renewal of the Federal Rulemaking Process, 44 AM. U.
L.REV. 1655,1687-91 (1995).
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rulemaking committees are staffed with judges who have long experience in applying rules of
procedure. And the rulemaking process itself guarantees considerable public involvement and
careful deliberation about any rules that are ultimately adopted.

But having a good rulemaking process is one thing; producing a good product is another.
Unfortunately, the Advisory Committee’s current proposals do not treat crime victims fairly and,
even more indisputably, do not fully implement Congress’ commands in the CVRA. Asthe CVRA
directs, crime victims are now participants in the federal criminal justice system. The Federal Rules
of Criminal Procedure must faithfully reflect that new reality and ensure that crime victims, no less
than prosecutors and defendants, are treated fairly throughout the process.
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